STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF HEALTH,
Petitioner,
VS. Case No. 05-3235PL

ROSE GAUBERT, C. N. A.,

Respondent .
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RECOMVENDED ORDER

On Cctober 19, 2005, an adnministrative hearing in this case
was held in Ft. Myers, Florida, before WlliamF. Quattl| ebaum
Adm ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Kurt L. Barch, Esquire
Departnent of Health
Prosecution Services Unit
4052 Bald Cypress Way, Bin C-65
Tal | ahassee, Florida 32399

For Respondent: Rose Gaubert, pro se
1613 Maple Drive
Fort Myers, Florida 33907

STATEMENT OF THE | SSUES

The issues in the case are whether the allegations of the
Admi ni strative Conplaint are correct, and, if so, what penalty

shoul d be i nposed.



PRELI M NARY STATEMENT

By Admi nistrative Conplaint dated March 16, 2005, the
Departnent of Health (Petitioner) alleged that Rose Gaubert,
C.N.A (Respondent), violated certain Florida Statutes rel ated
to the provision of nursing services. The Respondent disputed
the allegations and requested a formal adm ni strative hearing.
The Petitioner forwarded the matter to the Division of
Adm ni strative Hearings, which schedul ed the hearing to commence
on Cctober 19, 2005.

At the hearing, the Petitioner presented the testinony of
five witnesses and had Exhibits nunbered 1 and 2 admtted into
evidence. The Respondent testified on her own behalf. The
hearing Transcript was filed on Novenber 15, 2005. The
Petitioner filed a Proposed Recormended Order that has been
considered in the preparation of this Recommended Order.

FI NDI NGS OF FACT

1. At all tinmes material to this case, the Respondent was
a certified nursing assistant (C.N. A ), holding Florida
certificate nunmber CX 0501XXXX17400.

2. At all tinmes material to this case, the Respondent was
enpl oyed as a C.N. A at the Rehabilitation and Health Care
Center, 2629 Del Prado Boul evard, Cape Coral, Florida.

3. One of the residents at the facility where the

Respondent was enpl oyed was H L., a 67-year-old fenale descri bed



as frail and in poor health, suffering fromdenentia, vascul ar
i nsufficiency, and cardi ac probl ens.

4. On Cctober 24, 2004, the Respondent was assigned to
provide care to H L. On that day, other enployees heard yelling
comng fromHL.'s roomand entered her room whereupon the
Respondent was observed yelling at HL with the Respondent's
hands on H L.'s shoulders and |l egs, forcefully pushing H L. onto
a bed.

5. Linda Roan, a registered nurse, testified at the
hearing as an expert in nursing care of elderly patients. Nurse
Roan opined that the treatnent provided by the Respondent to
H. L. on October 24, 2004, failed to neet mninmal standards of
acceptabl e and prevailing nursing practice. Nurse Roan's
testinmony i s accept ed.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2004).

7. The Petitioner is the state agency charged with the
regulation of CN A s in the State of Florida. See Ch. 464
Fla. Stat. (2004).

8. The Petitioner has the burden of proving by clear and
convinci ng evidence the allegations set forth in the

Adm ni strative Conpl ai nt agai nst the Respondent. Departnent of




Banki ng and Fi nance v. OGsborne Stern and Conpany, 670 So. 2d

932, 935 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987). ddear and convincing evidence is that which is credible,
precise, explicit, and | acking confusion as to the facts in

i ssue. The evidence nmust be of such weight that it produces in
the mind of the trier of fact the firmbelief of conviction,

w t hout hesitancy, as to the truth of the allegations.

Slomowi tz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

In this case, the burden has been net.

9. The Adm nistrative Conplaint charges that the
Respondent has viol ated Subsection 464.204(1)(b), Florida
Statutes (2004), by violating Subsection 464.018(1)(n), Florida
St at utes.

10. Subsection 464.018(1)(n), Florida Statutes (2004),
provides that failure to nmeet mninmal standards of acceptable
and prevailing nursing practice constitutes grounds for
di sciplinary action.

11. Subsection 464.204(1)(b), Florida Statutes (2004)
provides in relevant part as foll ows:

(1) The follow ng acts constitute grounds

for which the board may inpose disciplinary
sanctions as specified in subsection (2):

* * *

(b) Intentionally violating any provision
of this chapter, chapter 456, or the rules
adopt ed by the board.



(2) When the board finds any person guilty
of any of the grounds set forth in
subsection (1), it may enter an order

i nposi ng one or nore of the foll ow ng
penal ti es:

(a) Denial, suspension, or revocation of
certification.

(b) Inposition of an administrative fine
not to exceed $150 for each count or

separ ate of fense.

(c) Inposition of probation or restriction
of certification, including conditions such
as corrective actions as retraining or
conpliance with an approved treat nent
program for inpaired practitioners.

12. As set forth herein, the evidence establishes that the
Respondent is guilty of one count of failure to neet m ni nal
standards of acceptable and prevailing nursing practice.

13. Inits Proposed Reconmended Order, the Petitioner
asserts that the applicable disciplinary guidelines are set
forth at Florida Adm nistrative Code Rule 64B9-8.006 which are
applicable to the practice of nursing, and provide that an
adm ni strative fine of between $250 to $500 is the appropriate
penalty in this case. The Petitioner's suggested penalty
exceeds that authorized by Subsection 464.204(1)(b), Florida
Statutes (2004).

14. Florida Adm nistrative Code Rule 64B9-15.009 sets

forth disciplinary guidelines specifically related to C.N A s

which are to be utilized in determning the appropriate penalty



to be assessed in this case; however, none of the guidelines
reference the statutory violations alleged in the Adm ni strative
Conplaint. The follow ng penalty is based upon the | anguage set
forth at Subsection 464.204(1)(b), Florida Statutes (2004).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Departnent of Health enter a fina
order finding that Rose Gaubert, C.N. A, is guilty of one count
of failure to neet m nimal standards of acceptable and
prevailing nursing practice, and inposing a fine of $50, a
probationary period of one year, and such additional training as
the Departnent of Health deens appropriate.

DONE AND ENTERED this 14th day of Decenber, 2005, in

Tal | ahassee, Leon County, Flori da.

WLLIAM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 14th day of Decenber, 2005.



COPI ES FURNI SHED,

Kurt L. Barch, Esquire
Departnent of Health
Prosecution Services Unit

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399

Rose Gaubert
1613 Maple Drive
Fort Myers, Florida 33907

R S. Power, Agency derk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Tinmothy M Cerio, Ceneral Counsel
Department of Health
4052 Bal d Cypress Wy
Tal | ahassee, Florida 32399-1701

Dan Coble, RN PhD CNAA C, BC
Executive Director

Board of Nursing

Department of Health

4052 Bald Cypress Way, Bin Q02
Tal | ahassee, Florida 32399-3252

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.



